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Brief facts of the case :-

M / s. Somi Conveyor Beltings Ltd., 4F- 1 5 Oliver House, New Power

House Road, Jodhpur-342 0O1, is registered under G.S.T. and holds

I.E.C. No.1302OO23O9. (herein after referred to as "the importer") They

have imported "Dipped EE Duck (Belting Fabric made from Twisted

Yarn)" from a foreign supplier namely, Jiangsu Taiji Industry New

Materials, Jiangsu, China. They have filed 05 Bills of Entry and

classified the said goods under C.T.H. 5906 9110 and 5906 9190 of the

Customs Tariff Act, 1975 and availed benefit of S. No. 150 of Notification

No. a2/2Ot7-Customs df. 27.1O.2O17. (here in after referred to as "the

said Notification") The details of Bills of Entry are as per Table below :-

TABLE-A

s
\

It/f \o. &
Dr.

C.T.H. end
description

mentionrd in
D.IE.

Assesssble
Value (Rs.)

I l J 5 6 '| 8 (r,6)

I
60t{J50
Dl. 12.12.I9

590691l0 (Dipped
}]0 Duck (l]cltirg
f{bric mede from

t$isted rarn))

l{.?05 :2.{6J95 5.{6.J21 Ii.2J.079 2,16,756

6155217
Dr.20,12.19

59069190 (Dippcd
EE Duck (B€lling
fAbric madc from

r1listcd yrrn))

2{,Jr5 16,9JJ56 8,98,211 t3.51.216 J.55.02r

l 6286253
Dt. J0.12.19

l{,0E5 2t.l6,E2t 5.19.615 -.81.9Jt 2.61.256

l
6707261 Dt.
11.01.20

3.021 l.(,8,011 56.50t

: 701l0J6
Dr.25.02.20 2J.163 35.1.1.0t6 8,5.r,611 12.1r7.5{J rJ2.929

l ol ,\l, 19,321 t.:0.t9.21t 29,l0.llr J{. r{.816 11.8t.J61

Period October-2o19 to December-2Ol9z.-

2. The Office of the Principal Director (Central), Indian Audit &
Accounts Department, Ahmedabad; vide No. CRA-ill/lCD

Khodiyar/Oct. to Dec.-19lHM-18 dt. ll.O1.2O2l, had raised an audit

objection, involving period from Oct-2019 to Dec-2019, stating that the

said importer had imported "DIPPED EE DUCK (Belting fabric made
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from twisted yarn)" classifying the same under C.T.H. 59069110 and

59069190, vide following 03 Bills of Entry and paid duty @ ol 24.32ah.

However, as per the description, the goods imported being not ofrubber

and are for conveyor belts, will fall under C.T.H. 5910 0090 where total

duty is 36.640/o. This mis-classification of the imported goods has

resulted in short lery of duty of Rs. 9,95,033/-. The details of the Bills

of Entry and duty short paid, are as foilows:-

TABLE-B

S.

\,
B1E 

^-o. 
&

Dr.
the goods C.'I"II, Qry.

(xss) value (R!.)
Duty pBid @
24.32% (Rs.)

Duty pryrble
@ 36.64%

(Rs) (Rs.)

I l .l 6 9 (8-7)
60{1150
Dt.
12.12.19

Dippcd EIt Duck
(tselting Frbric

59069t l0 l{,?05 22,{6,195 5.15,121 E.21.079 2.76.756

61552t7
Dr.
20.12.t9

59069190 2{.J{S 36.9J.J56 E.93.221 r3,5J.2.16 1.55,021

l
62E62S.1

Dr
10.12.19

59069190 l{,0E5 21,16.821 5,19,675 i.6t,9Jl

TOTAL 5l. t.l5 80.76.572 19.6r,222 t9.59,2s6

3. As observed by the Auditors, Ch. 5906 deals with rubberized

textile fabrics (other than those of Heading No. 5902). As per Note 4(a)

of Chapter 59, "Rubberised Textile Fabrics" means textile labrics

impregnated, coated, covered or laminated with rubber : (1) weighing

not more than 1500 grr,2 or (21 if exceeding 1,50O gm2, containing more

than 50 percent by weight of textile material.

3.1 These rubberized fabrics are used principally for the marufacture

of waterproof apparel, special radiation protection garments, pneumatic

articles, camping equipment, sanitary goods, etc.

3.2 C.T.H. 5910 deals with Transmission or conveyor belts or belting

of textile material, whether or not impregnated, coated, covered or

laminated with plastics or reinforced with metal or other material.

These transmission or conveyor belts or belting are used for the

transmission of power or the conveyalce of goods. They are usually

t. No. Vlll/l 0-56/lCD-Khod/O&A/llQr'201 I,ll
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l. No. Vill/10-56/lCD-Khod,/O&4,+IQ/202 I -22

woven or plainted irom yarns of wool, cotton, man-made fibres, etc.

They are in various widths and may be in the form of two or more plies

of such material woven or bonded together; sometimes they are woven

with a short-looped pile surface or with corded edges. They may be

impregnated with linseed oil, Stockholm tar, etc. and may be coated

with varnish, red, lead, etc. to counter deterioration caused by

atmospheric conditions, acid fumes, etc. This heading also includes

belts and belting made from woven synthetic fibres in particular

polyamides, coated, covered or laminated with plastics. They may also

be reinforced with strips or threads of metal or of leather.

3.3 In this connection, the audit objection was conveyed to the said

importer vide letter No. VIII/48- IICD/Gr.3l2O2O dt. 30.12.2O2O. The

said importer, vide their letter No. 3O1/Somil2O2O-21 lO29-30 dt.

20.Ol .2021 , submitted that :-

a) the product imported by them is used for manufacturing of their

final product uConveyor Belt" having weight not more than 1,500 g/m2.

They also enclosed certil-rcate issued by the manufacturer of the goods

imported and the product catalogue.

b) The product imported is rubberized in nomenclature. To improve

adhesion and compatibility to further industrial processes, such as PU

priming and Resorcinol Formaldehyde Latex (Liquid form of Rubber)

dipping to prepare fabric for rubber reinforcement purposes. While

manufacturing process rubber coating has been done to improve fire

retardant, adhesion with rubber properties and anti-static

characteristics. There is solvent based coating, evaporated leaving a

deposited layer of poll,rner on the fabric which is subsequently cured at

high temperatures in specially designed ovens to rrulcanize the coating

and fix its final characteristics. Accordingly, they have rightly classified

their imported product.

Pagernfl6



c) The text ofCh. 59100090 clearly says that it covers Conveyor Belt

or Beltings made of Textile Material. Whereas, they are importing

Belting Fabric or Textile, which is to be used as principal input to
produce their final product Convey'or Beltings. On the textile fabrics

imported, processes of coating / laminated of rubber compound of the

fabrics and plying of the fabrics as per the strength requirement is

carried out. Them curing and cutting of fabrics as per the required size

specification is carried out. On completion of all the process explained

above, the final conveyor belting become ready for using the sarne as

Conveyor Belting. Thus, the product imported by them is not Conveyor

Belts or Beltings but it is principal input material for forming conveyor

belts or belting. The product imported by them is rubberized textile

fabric and processes narrated above are carried out to convert it in to
conveyor belting. Thus, the classification of the product imported by

them is correct under CTH 5906.

Period Ja*2O2O to March-2O2O

F. No. Vll l/ l0-56/lCD-Khod/O&A HQ/2021 -22
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4. The Office of the Principal Director (Central), Indian Audit &
Accounts Department, Ahmedabad; vide No. CRA-I/ Jan to March

2O2O IHM No. 3 dt. 15.I2.2O2O, had raised an audit objection, involving

period from Jan-2O2O to Mar-2O2O, stating that the said importer had

imported "DIPPED EE DUCK (Belting fabric made from twisted yarn)"

classifying the same under C.T.H. 5906 9190 vide following 02 Bi11s of

Entry arrd paid duty @ of 24.32o/o. However, as per the description, these

items imported being not of rubber and are for conveyor belts, rvi1l fall

under C.T.H. 59100090 where total duty is 36.64'y.. This mis-

classification of the imported goods has resulted in short levy of duty of

Rs. 4,89,431/-. The details of the Bills of Entry are as follows:-



TABLE-C

F. No. VIIVI 0-56,{CD-Khod/O&AnlQD021 -22

S
N

B/E No.
& Dt.

Oty.
{Kcs) value (Rs.)

Duty patd
@ 24.32o/o

(R'. )

Duty
payable @

36.6410
(Rs l

Dttle!e'rce
tR3.t

1 5 6 7 8 9 {8-7}
6707267
Dt,
3 r.o L20

Dipp.d EE
Duck (Belting

ya'n)

59069190 3,023 4,58,615 1,11,53s 1,64,037 56,5O1

2
70t l036
Dt.
25,O2,20

59069190 23,163 35,14,036 4,54,614 t2,47,543 4,32,929

TOTAL 26,146 39.72.652 9,66,149 14,55,54O 4,49,431

5. 1 These rubberized fabrics are used principally for the malufacture

of waterproof apparei, special radiation protection garments, pneumatic

articles, camping equipment, sanitary goods, etc.

5.2 C.T.H. 5910 deals with Transmission or conveyor belts or belting

of textile material, whether or not impregnated, coated, covered or

laminated with plastics or reinforced with metal or other material.

These transmission or conveyor belts or belting are used for the

transmission of power or the conveyance of goods. They are usually

woven or plainted from yarns of wool, cotton, man-made fibres, etc.

They are in various widths and may be in the form of two or more plies

of such material woven or bonded together; sometimes they are woven

with a short looped pile surface or with corded edges. They may be

impregnated with linseed oil, Stockholm tar, etc. and may be coated

with varnish, red, lead, etc. to counter deterioration caused by

atmospheric conditions, acid fumes, etc. This heading a.lso includes

belts and belting made from woven s).nthetic fibres in particular

Pagc 5 of 36
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5. As observed by the Auditors, Ch. 5906 deals with rubberized

textile fabrics (other than those of Heading No. 5902). As per Note 4(a)

of Chapter 59, "Rubberized Textile Fabrics" means textile fabrics

impregnated, coated, covered or laminated with rubber : (1) weighing

not more than 1500 gm2 or (2) if exceeding 1,500 gm2, containing more

than 50 percent by weight of textile material.



polyamides, coated, covered or larninated with plastics. They may also

be reinforced with strips or threads of metal or of leather.

5.3 In this connection, the audit objection was conveyed to the said

importer vide letter No. VIII/4S-101/lCD/Gr.3 /2O2O dt. 2a.O1.2021.

The said importer, vide their letter No. 301/Somi/2O2O-21 l031-32 dt.

03.O2.2021, submitted that :-

a) the product imported by them is sued for manufacturing of their

Iinal product "Conveyor Belt" having weight not more thal 1,5OO glm2.

They also enclosed certificate issued by the manufacturer of the goods

imported and the product catalogue.

b) The product imported is rubberized in nomenclature. To improve

adhesion and compatibility to further industrial processes, such as PU

priming and Resorcinol Formaldehyde Latex (Liquid form of Rubber)

dipping to prepare fabric for rubber reinforcement purposes. While

manufacturing process rubber coating has been done to improve fire

retardant, adhesion with rubber properties and anti-static

characteristics. There is solvent based coating, evaporated leaving a

deposited layer of poll,rner on the fabric which is subsequently cured at

high temperatures in specially designed ovens to vulcanize the coating

and fix its final characteristics. Accordingly, they have rightly classified

their imported product.

c) The text ofCh. 59100090 clearly says that it covers Conveyor Bclt

or Beltings made of Textile Material. Whereas, they are importing

Belting Fabric or Textile, which is to be used as principal input to
produce their final product Conveyor Beltings. On the textile fabrics

imported, processes of coating / iaminated of rubber compound of the

fabrics and plying of the fabrics as per the strength requirement is

carried out. Then curing and cutting of fabrics as per the required size

F. No. VII/1 0-56/lCD-Khod/O&A/l lQ/202 l -12
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F. No Vlll/10-5 6/lCD-Khod/O&A/HQ/202 l-22

specillcation is carried out. On completion of all the process explained

above, the final conveyor belting become ready for using the same as

Conveyor Belting. Thus, the product imported by them is not Conveyor

Belts or Beltings but it is principal input material for forming conveyor

beits or belting. The product imported by them is rubberized textile

fabric and processes narrated above are carried out to convert it in to

conveyor belting. Thus, the classification of the product imported by

them is correct under C.T.H. 5906.

Pre-notice Consultation Meeting:-

6. In this connection, pre-notice consultation meeting was fixed on

06.12.2021. The said importer, vide their E-mail dt. 04.12.2021,

requested for postponement of the meeting. Hence, pre-notice

consultation meeting was again fixed on 07.12.2021 which was

attended by Sh. Pradeep Jain, C.A. representing the said importer, in

virtual mode. He submitted that the goods in question are rubberized

textile fabric falling under C.T.H. 5906 and it is not a conveyor belt

falling under C.T.H. 5910. He stated that they have been importing the

said material as well as procuring from domestic market under same

Tarilf Heading. They stated that they would submit the said biils by

email.

6.1 As the said importer did not agree with the audit objection, the

present Demand cum S.C.N. was issued.

7. Now, the text of the relevant Notes under C.T.H. 59, is reproduced

below:-

"4.For tle purposes of heading 5906, tlrc expression

"rubberised textile fabics" means :

Page 7 of16



@) tertile fabics impregnated, coated, couered or laminated

ttith ntbber

(i) uteighing not more than 1,50O g/m2; or

(ii) ueighing more than 1,500 g/m2 and containing

more than 50% bg uteight of tertile mateial:

(b) fabrics made from gam, stip or the like, impregnated,

coated, couered or sheathed with tubber, of heading 56O4;

and

(c) fabrics composed of parallel textile garns agglomerated

ttith ntbber, irrespectiue of their weight per square metre.

6. Heading 591O does not applg to:

(a) Transmission or conueyor belting, of textile mateia\ of a.

thickness of less than 3 mm; or

(b) Transmission or conuegor belts or belting of brtile fabic
impregnated, coated, couered or laminated utith rubber or

made from turtile garn or cord impregnated, coated, couered

or sleathed with rubber (heading 4010)."

7.1 In the present case, the items imported were "Dipped EE Duck

(Beiting Fabric made from twisted yarn).

8. The issue of classification of the "Dipped EE Duck (Belting Fabric

made from twisted yarn)", is to be decided considering the description

mentioned in the relevant C.T.H.

F. No. VIIvl0-564CD-Khod/O&A/l lQ/202 I -22
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This heading does not, hotaeuer, apply to plates, sheets or

stip of cellular rubber combined uith tertile fabic, tuhere

the brtile fabic is present merelg for reinforcing purposes

(Chapter 40), or textile products of heading 58 1 1 .
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B. 1 The relevant C.T.H. reads as under :-

5906 10 00

Rubberised textile fabrics, other than those of heading

s9.o2

- Adhesive tape of a width not exceeding 20 cm

- Other:

-- Knitted or crocheted:

--- Of cotton

---Of other textile materials

-- Other:

--- Insulating tape, electrical of cotton

--- Rubberised cotton fabrics, other than Knitted or

crocheted

--- Other

5906

5906

5906

5906

5906

5906

5906

91

91 10

9190

99

9910

9920

5906 9990

59LO Transmission or conveyor belts or belting of textile
material, whether or not impregnated, coated covered or laminated

with plastics, or reinforced with metal or other material

5910 00

5910 0010

5910 0020

5910 0030

5910 0040

5910 0050

5910 0060

5910 0090

- Transmission or conveyor belts or belting, of textile

material, whether or not impregnated, coated

covered or laminated with plastics, or reinforced with

metal or other material:

--- Cotton canvas ply belting

--- Rubberised cotton belting

--- Other transmission, conveyer or elevator belts or

belting of cotton

--- Hair belting

--- FIax canvas ply belting

--- Fibre belt conveyor

--- Other

Pagc 9 of16



F. No. VIII/1 0-56fl CD-Khod/O&n't lQ/202 1 -22

9. In this case, there is a sub-heading "Others" in the same series

of C.T.H. 5910, which is for Transmission or conveyor belts or belting,

of textile material, whether or not impregnated, coated covered or

laminated with plastics, or reinforced with metal or other material.

When there is no more specific sub-heading for the same, Belting Fabric

made from twisted yarn is to be classified under the sub-heading 5910

0090 - "Transmission or conveyor belts or belting, of textile material,

whether or not impregnated, coated covered or laminated with plastics,

or reinforced with metal or other material -Other".

10. Thus, as discussed in foregoing paras, the goods imported by the

said importer appeared to be classifiable under C.T.H. 5910 0090 and

is liable to duty @ 36.64% Ad Valorem (B.C.D. @ 20% + S.W.S @ 2%

(7Oo/o of B.C.D.) + I.G.S.T. @ l2o/ol.

11. As per the provisions of the Customs Act, 1962, and rules made

thereunder, the Importer was required to declare correct description of

the goods ald also to determine correct classification of the imported

goods by them as well as pay applicable Customs duty and follow the

provisions laid down in the Act and Rules. In the present era of self-

assessment / System based assessment, the Department iargely relies

on the declaration of description, classification and valuation thereof

made by importers. Also, the Department reposes considerable faith on

the Importers towards honest and faithful compliance of the provisions

of the Customs Act, 1962. In other words, it is the responsibility of the

Importer to declare correct description of the goods and correct value

thereof. In the instant case, they have mis-classified the same in the

Bills of Entry fi1ed by them.

P gc l0 o1 36
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12. Thus, it appeared that the Importer has failed to discharge the

statutory obligation cast on them under the provisions of the Section

46(4) ol the Customs Act, 1962. The deviation from above obligation

was known only after the Audit pointed out the same. Thus, the

Importer had contravened the provisions of the Customs Act, 1962,

with intent to evade payment of applicable Customs duty. The Importer

had indulged in the above-mentioned contraventions with intent to
defraud the Government Exchequer.

13. The Department had placed full trust on the Importer so far as

Customs duty is concerned, and accordingly measures like self-

assessment, R.M.S. etc., based on mutual trust and confidence, are in

piace. Further, an Importer is not required to maintain any statutory or

separate records under the provisions of Customs Act, 1962, as

considerable amount of trust is placed on the Importer and value /
classification declared by them, while liiing bi1ls of entry, are accepted,

practically for all the purpose of Customs duty. A11 these operate on the

basis of honesty of the Importer. Therefore, the governing statutory

provisions create an absolute liability when any provision is

contravened or there is a breach of trust placed on the Importer, no

matter how innocently. From the evidence, it appeared that the said

importer had not declared correct description of the goods and hence

thereby mis-classified the goods for the purpose of short payment of

Customs duty. The deliberate effort to mis-classify the imported goods

and to mis-lead the Department to circumvent correct amount of

Customs duty is utter disregard to the requirement of law and breach

of trust deposed on them. Such outright act, in defiance of law, appears

to have rendered the importer liable for penal action as per the

provisions of the Customs Act 1962, for furnishing inaccurate

description and mis-classification of imported goods with an intent to

evade payment of applicable Customs duty.

Page II ol 36
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14. In view of the above discussion, M/s. Somi Conveyor Beltings

Limited, Jodhpur have violated the following provisions :

l) Section a6$) of the Customs Act, 1962, in as much as the

importer, while presenting the Bills of Entry mentioned at Table-A at

Para 01 above, made a wrongful declaration regarding the contents

mentioned in it.

2) Section 17(i) of the Customs Act, 1962, in as much as the

Importer, has not made proper assessment of the goods imported by

them as mentioned in Table-A at Para 01 above, at I.C.D.-Khodiyar.

They have, for the purpose of evading Customs Duties, mis-classified

the goods declared in the Bills of Entry and availed wrongfully the

benefit of Notiiication No. 82l2Ol7-Cus. Dt. 27.1O.2O17.

3) They have mis-classified the imported goods and hence rendered

the said goods liable for confiscation under Section 1 1 1(m) & 1 1 1 (o) of

the Customs Act, 1962.

15. M/s. Somi Conveyor Beltings Ltd. willfully mis-classified the said

imported goods with an intent to wrongly avail duty benefit under the

said Notification. The differential Customs duty, amounting to Rs.

14,84,464 l-, was required to be demanded and recovered from them

under Section 28(1) of the Customs Act, 1962 along with interest

payable thereon from the date of assessment of Biils of Entry to the

actual date of payment of differential duty, in terms of Section 28AA

ibid.

16. It appeared, therefore, that the importer has knowingly and

intentionally with ulterior motive and by design, taken the benefit of Sr.

No. 150 of the said Notification. It appeared to be a case of willful mis-

Pagc l2 of 36
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classification of goods with intention to avail ineligible benefit of the

said exemption to evade duty of Customs. This constituted an offense

of the nature covered in Section 1 1 1(m) and Section 1 1 1(o) of the

Customs Acl, 1962 and the goods imported appeared to be liable for

confiscation under Section 11 1(m) and 1 1 1(o) of the said Act.

17. For these acts of omission and commission, M/s. Somi Conveyor

Beltings Ltd., appeared to be liable for penal action under Section

112(a)(ii) of the Customs Act, 1962 in as much as they have

intentionally made and used false and incorrect declaration to evade

payment of legitimate Customs duties as discussed in the foregoing

paras.

18. Consequently, the differential duty of Rs. 14,84,464 l- leviable

on the above imported goods, was required to be demanded and

recovered from M/s. Somi Conveyor Beltings Ltd. under Section 28(1)

of the Custom Act, 7962.

19. Further, by these acts of the omission and commission of the

importer, they attracted the provisions of Section 1 14AA of the Customs

Act, 1962. The importers have mis-classified the goods in question with

intent to avail undue benelit of the exemption Notification and thus the

importers have rendered themselves iiable to penalty under Section

114AA of the Customs Act, 1962.

20. In view of the above discussion, duty to the tune of Rs.

14,84,464 / - was liable to be recoverable from them under Section 28(1)

along with applicable rate of interest under Section 28AA of the

Customs Act, 1962.
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21. Therefore, M/s. Somi Conveyor Beltings Ltd., 4F-15, Oliver

House, New Power House Road, Jodhpur-342 001;were ca11ed upon to

show cause to the Additional Commissioner Of Customs, having his

office at Ground Floor, Customs House, Near A11 lndia Radio,

Navrangpura, Ahmedabad- 380 009, as to why:-

(a) classification of imported goods, i.e. "Dipped EE Duck (Belting

Fabric made from twisted yarn)" made by the importer under C.T.H. No.

59069110 and 59069190 of the First Schedule of the Customs Tariff

Act, 1975; should not be rejected.

(b) the imported goods, i.e. "Dipped EE Duck (Belting Fabric made

from twisted yarn)" should not be classified under C.T.H. No. 59100090

of the First Schedule of the Customs Tariff Act, 1975.

(c) the tota-i amount of differential Custom duties amounting to Rs.

14,84,464 l-, attributable to the concessional rate of Customs Duty

wrongly claimed under Sr. No. 15O of Notification No.82l2Ol7-Cus. Dt.

27.1O.2017; should not be demanded and recovered from them under

Section 2B(1) of the Custom Act, 1962 by denying the benefit ol Sr. No.

150 of the said Notification.

(d) the total quantity ol 79,32I Kgs. of above goods imported and

having declared value of Rs. I,2O,49,224 l-, should not be held liable to

confiscation under Section 1 1 1(m) and Section 1 1 1 (o) of the Customs

Act, 1962 lor the act of willful mis-statement and intentional

suppression of facts with regard to classification of the said goods by

way of submitting false declaration leading to unlawful, i1lega1 and

wrong availment of concessional duty benefit under Sr. No. 150 of the

Noti{ication No. a2 12017-Cus. Dt. 27.1O.2O17.

(e) interest at an appropriate rate as applicable, on the Customs duty

evaded to the tune of Rs. 14,84,464/-, should not be recovered from

them under Section 28AA of the Customs Act, 1962.

F. No. Vlll/10-56^CD-KhodTO&A./HQ/202 l -22
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(f) penalty should not be imposed upon them under Section

112(a)(ii) of the Customs Act, 1962.

(g) penalty should not be imposed upon them under Section 114AA

of the Customs Act, 1962.

Defense Reply :-

22. The said importer submitted their written reply to the S.C.N. vide

their oifice letter No. Nil dt. 29.12.2021, received on 04.01.2022. Vide

above letter, they submitted as under :-

228. Tt,e impugned S.C.N. has referred to the contents of the chapter

tariff headings. In this respect, the allegation that the imported goods

is classiiiable under chapter 5910 0090 is totally baseless as they

manufacture conveyor belts in their factory premises and they have

imported the raw material, i.e., rubberised textile fabrics of other textiie

materials falling under chapter 5906 9190 which cannot, by any stretch

Page l5 of 36

22A. The imported goods have been correctly classilied under chapter

59069190 "rubberised textile fabrics, other than those of heading 5902-

of other textile materials" as they have imported raw material for

malufacturing conveyor belts and not imported the conveyor belt itself.

They have imported rubberised textile fabrics made of polyester which

is further used by them in the manufacturing process of conveyor belts.

However, the revenue authorities are classifying the imported goods

under chapter heading 5910 00 pertaining to conveyor belts or belting

oi textile material which is in fact their final product after conducting

manufacturing operations on the fabric imported by them. Classifying

the imported goods as conveyor belts of textile material under chapter

5910 is outrightly not tenable and the impugned show cause notice

deserves to be quashed.
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of imagination, be considered as conveyor belt. The fabric imported by

them is not stable and does not contain the strength to form a conveyor

belt rather the imported fabric is being fastened with rubber &
chemicals to form a three/four layered conveyor belt of polyester. They

substantiate this fact with the help of specimen of the imported fabric

and the sample of manufactured conveyor belt from the said imported

fabric, as enclosed with their rep1y, for the sake ofconvenient reference.

The samples clearly prove the fact that the imported rubberised textile

fabric is very flexible and thin thereby lacking the strength required for

conveyor belt. On the contrary, the sample of conveyor belt

manufactured by using the imported fabric clearly demonstrates that

the conveyor belt is formed by using layers of such imported fabric

fastened with rubber and chemicals. As such, the allegation that they

have mis-declared the imported goods and have wrongly avaiied the

benefit of exemption Notification N o. 82 / 20 17 -Customs dt. 27 . 1 o.2o 17,

is not at all tenable and the same deserves to be quashed. A copy of

photographs and the sample of imported good along with the sample of

conveyor belt manufactured was enclosed to their reply.

22C, In continuation to the above, imported product, "Dipped EE Duck

(Belting Fabric made from twisted yarn)" is correctly classifiable under

chapter 5906 as it duly satisfies the condition mentioned in the chapter

note which reads as follows:-

"4. For the ourooses of headinq 5906. the exoression "rubberised

turtile fabrics" mecrrts :

ld)Textile fab rics lmpreqnated, coated, coaered or laminated

lll ueiqhinq not more than 75OO q/m2: or

22D. TL,e rubberised textile fabric imported by them is coated u'ith

rubber but the weight of the fabric is not more than 1500g/m2. In this

utlth rubber
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respect, they enclosed the Certificate issued by the foreign supplier, M/s.

Jiangsu Jiaheng Fibre Co Ltd. that the goods imported by them does not

weigh more than 1500g/m2. In addition, they also explained the

computation of GSM as regards the weight of imported rubberised textile

fabric vide Bill of Entry No. 6044450 dt. 12.12.2019, as follows:-

I'a rticu la rs Ref No. R€m a rks

B/ENo Item Sr. I ofDemand SCN

PACKING LIST JH/SO/191103- 01 SERIAL NO. I OF P/LIST

TEST REPORT JH/SO/I9l103- 0l SFRIAL NO, I OF TEST RL,POR I

ITEM DESCRIPT]ON EE 160-8 15

CSM IN I'C 5I6 GM DETAILED CALCULATION BELOW

FORMULA TO CALCULATE GSM:-

WIDTH NET WEIGHT
(KGS) LENGTH (MTR) WT. PER MTR GSM

(A) (B) (c) E=D/A
815 440 1012 o.4347 534

228. They submitted details of above computation for all the Bills of

entry listed in the show cause notice under consideration in Anuexure,

for ready reference.

22G. Aligning with the above, the imported goods under consideration,

having description as "Belting Fabric for conveyor belt (Made of

Polyster)" have been assessed in past by the customs authorities at

Page l7 of36

6044450 dt. 12.12.20t9 I

D=B/ c

22F. As they have fulfilled the requirement as mentioned in the note

given under chapter 5906, they have correctiy classihed the imported

goods under chapter 5906 9190 and the impugned show cause notice

deserves to be set aside.



Nhava Sheva Port under chapter heading 59069190 and no objection

regarding classification was ever raised. They enclosed copy of Bill of

Entry No. 8919842 dt. 19.12.2018 for ready reference wherein the

classification of the goods imported by them on earlier occasion was

conflrmed under chapter heading No. 59O69 190. When the said

imported goods have been assessed by the Customs authorities at

Nhava Sheva Port to be classifiable under chapter heading 59069190,

the said goods carnot be disputed to be mis-classified by them when

imported by them at Khodiyar Port (ICD-Ahmedabad). The assessment

of customs duty should be uniform throughout India at all the ports of

clearance and there cannot be different view taken by different ports as

regards classification of the product. The customs authorities are

required to take consistent stald as regards classification issue and so

the present show cause notice alleging that they have mis-classified the

product "Dipped EE Duck (Belting Fabric made from twisted yarn)" is

not at all tenabie and deserves to be quashed.

22H. T}rey have been procuring the said goods from domestic suppliers

also from the local market and even they are classifying the said goods

under chapter heading no. 59069190. They enclosed specimen copies

of invoices of such goods procured by them from domestic suppliers.

The goods procured, having description "rubberised textile fabrics" in

the said invoices, have been classified under H.S.N. 59069990. Hence,

the practice of classilying the said "rubberised textile fabrics" under

chapter 5906 is being adopted by the trade arrd industry and so it

indicates that classification of the imported goods ought to be under

chapter 5906 as per the "trade parlance theory". Hence, the impugned

show cause notice alleging to ciassify the product under chapter 5910

is not at a-11 sustainable and deserves to be set aside.

F. No. VII I/ l0-56,i lCD-Khod/O&A,+lQ/202l-22
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221. They submitted their manufacturing process in detail, for your

ready reference. The manufacturing process clearly demonstrates that

the rubberised textile fabric imported is an intermediate raw material

in the manufacture of conveyor belts and cannot be considered as

conveyor belt itself. Hence, the classification of imported goods as

proposed by the show cause notice under chapter heading no.

59100090 is not at all acceptable as proper and the same deserves to

be quashed.

22K. ln view of the submissions made in the preceding paragraphs, it
is very much clear that the classification of the imported goods under

chapter 59069190 is backed by statutory provisions regarding rules of

interpretation for classification of goods such as reference to notes to

chapter. Moreover, the importer has applied due diligence while

classifying their product as they have provided sound reasons for

classilication of their product under chapter 59O69190. When there is

classification dispute, no malalide intention can be attributed to the

Pagc l9 ol 16

22J. Th,e allegation of suppression of facts is totally baseless as it is
not the first time that they have imported such goods. In fact, the

assessment of same goods imported via Nhava Sheva Port has been

confirmed by classifying the said imported goods under H.S.N.

59069190 as enclosed in the present reply. Even the domestic suppliers

are classifying the said product under chapter 5906 for the reason that

the weight of the fabric is less than 1500g/m2 as stated in the notes to

chapter 59O6 of the Customs Tariff Act, 1962. While importing goods,

the clearance is approved by the customs authorities and if at all there

was any doubt regarding classification, it should have been pointed out

then and there only. As the clearance was approved and verified by the

customs authorities, the allegation of suppression is not at all viable

and the impugned show cause notice deserves to be quashed.
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assessee and the allegation that there was intention to evade duty is

not at all sustainable. Hence, the impugned show cause notice is liable

to be set aside.

22L. Wllen no objection has been raised by the Nhava Sheva Port on

import of same goods by classifying them under chapter 59069190, the

said objection is not tenable in the present case. Moreover, the

clearance of imported goods is under the supervision of customs

authorities and the imported goods are released for home consumption

after rigorous veriflcation and checks adopted by the customs officers.

When the bill of entry was assessed, the classification of the product

was clearly mentioned and there cannot be any suppression of facts to

evade duty. As such, when the assessment of bill of entry has been done

under the supervision of customs authorities, allegation of suppression

of facts is not legaliy sustainable and the impugned show cause notice

deserves to be quashed.

22M. The difference in the imported goods being "rubberised textile

fabrics" and the fina1 product manufactured by the importer being

"conveyor belts" is clearly visible as depicted and explained in the

preceding paragraphs. Hence, the classification of imported goods as

"conveyor belt" is totaily absurd as the imported fabric does not possess

the strength of a conveyor be1t. The specifications of the imported

product meet the requirements of chapter note 5906 and even the

domestic suppliers have been classifying "rubberised textile fabrics"

under chapter 5906. As such, according to tracle parlance test, the

product imported merits classilication under chapter 5906. As they

have provided the justifiable reasons for classifying their product under

chapter 5906 as the technical speciiications of the product are best

known to them, the allegation of mis-classification of goods is not

sustainable and the impugned show cause notice should be set aside.
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22N. On perusal of the provisions of Section 111(m) and 111(o), it is
found that neither there is any allegation as regards wrong declaration

of value nor there is any allegation that they have not fulfilled any

condition of exemption notification. The issue involved is limited to

classification dispute which is not covered under any of the two sub-

sections. As such, the above-mentioned sections have been wrongly

invoked and the impugned show cause notice deserves to be set aside.

22O. They submitted that the penalty under section 112(a)(ii) of the

Customs Act, 1962 cannot be imposed as it is relevant when there is

improper importation of goods which leads to confiscation under

section 111 of the Customs Act, 1952. The imported goods are not liable

for confiscation under section 1 1 1(m) or 1 1 1(o) of the Customs Act,

1962. As such, when the imported goods are not liable for confiscation

under section 111, penalty under section 112(a)(ii) of the Customs Act,

1962 cannot be imposed on them and the impugrred show cause notice

is liable to be set aside.

22P. Tlne issue involved herein is that of interpretation of legal

provisions and where interpretation of legal provisions is involved

penalty cannot be imposed on the assessee. This contention has been

upheld in the case of UNIFLEX CABLES LTD vs. COMMISSIONER OF

CENTRAL EXCTSE, SURATT-I [2011-TIOL-85-SC-CX] = l2}tt (27r],

E.L.r. 161 (S.c.)l

M/S ITEL TNDUSTRTES LTD vs. CCE, CALICUT [2010-TIOL-236-
CESTAT-BANGI = [2010 (251) E.L.T.429 (TRi.-BANG)]. In this case it
was held that no penalty was imposable when there is a question of

interpretation involved.

22Q. Similarly, in the case of CCE, LUCKNOW vs. M.S ROSA SUGAR

WORKS 1201O-TIOL-82-CESTAT-DELI it was held as under:
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Central Excise - Cenvat - Penalty - When the question involved is

interpretation of the provisions of low imposition of penalty is not

warranted : DELHI CESTAT;

22R. In the case of M/s HINDUSTAN LEVER LTD vs. CCE, LUCKNOW

[2009-TIOL-1795-CESTAT-DEL], it was held as under:

Penalty - dispute related to the interpretation of statutory provisions

and it did not disclose intention to evade the pal.rnent of duty and

therefore, there was no justihcation for imposition of penalty in the

matter: DELHI CESTAT;

22S. Further, in the case of M/s. GHCL LTD vs. CCE, BHAVNAGAR

[2009 (16) STR 588 (TRI-AHMD.)], it was held as under:

"...As the matter involves interpretation and eligibility, penalties set

aside... "

22T. Thus, they requested that the benefit of the above cited

judgments should be extended to them also. Accordingly, the penalty

proposed to be imposed is required to be set aside.

22U. For penalty proposed under Section 114AA, they relied upon

decision given in the case of :-

SIRTHAI SUPERWARE INDIA LTD. vs. COMMR. OF CUSTOMS, NHAVA

SHEVA-iII l2O2O (371]r E.L.T. 324 (TRI. -MUMBAI)I wherein it was held

that by giving correct description on the documents relating to import

clearance, burden of making correct declaration on the Bill of Entry was

discharged by the importer. Any error in the classification or exernption

claimed on Bill of Entry cannot be misdeclaration with the intention to

evade payment of duty. Consequently, invoking penal provisions under

section 1 14AA of the Customs Act, 1962 is not at all justifiable. Hence,
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penalty proposed under section 114AA in the impugned show cause

notice deserves to be quashed.

Personal Hearing l-

23. Personai Hearing in the matter was held on 12.05.2022 and the

same was attended by Pradeep Jain, C.A. representing the said

importer, in virtual mode. He re-iterated their written submission and

requested to decide the case on merit.

Discussion & Findings :-

24. I have carefully gone through the facts of the case, defense

submission made by the said importer, oral submission made during

Personal hearing and evidence available on records.

25. The issues to be decided before me are whether :-

(a) classification of imported goods, i.e. "Dipped EE Duck (Belting

Fabric made from twisted yarn" made by the importer under C.T.H. No.

590691i0 and 59069190 of the First Schedule of the Customs Tariff

Act, 1975; should be rejected or otherwise.

(b) the imported goods, i.e. "Dipped EE Duck (Belting Fabric made

from twisted yarn" should be classified under C.T.H. No. 59100090 of

the First Schedule of the Customs Tariff Act, 1975 or otherwise.

(c) the total amount of differential Custom duties amounting to Rs.

14,84,464/-, attributable to the concessional rate of Customs Duty

wrongly claimed under Sr. No. 150 of Notification No.82l2Ol7-Cus. Dt.

27 .1O.2O17 ; should be demanded and recovered from them under

Section 28(1) of the Custom Act, 7962 by denying the benefit of Sr. No.

150 of the said Notifrcation or otherwise.
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(d) the total quantity of 79,321 Kgs. of above goods imported and

having declared value of Rs. I,20,49,224 l-, should be held liable to

confiscation under Section 1 1 1(m) arrd Section 1 1 1(o) of the Customs

Act, 1962 for the act of willful mis-statement and intentional

suppression of facts with regard to classification of the said goods by

way of submitting faise declaration leading to unlawful, illegal and

wrong availment of concessional duty benefit under Sr. No. 150 of the

Notification No. 82/2017-Cus. Dt. 27.\O.2Ol7 or otherwise.

(e) interest at an appropriate rate as applicable, on the Customs duty

evaded to the tune of Rs. 14,84,464/-, should be recovered from them

under Section 28AA of the Customs Act, 1962 or otherwise.

(0 penalty should be imposed upon them under Section 112(a)(ii) of

the Customs Act, 1962 or otherwise.

(g) penalty should be imposed upon them under Section 114AA of

the Customs Act, 7962 or otherwise.

26. I am of the view that for proper ciassification of the product, a

suitable heading or sub-heading in the tariff is to be located and then

the same has to be considered in light of Statutory Rules for

Interpretation, Section Notes and Chapter Notes in the Tariff.

27. I find that the Show Cause Notice has been issued proposing

classification of the imported "Dipped EE Duck (Belting Pabric made

from twisted yarn)" under C.T.H. 5910 0090 instead of classification

under C.T.H. 5906 9110 and 5906 9190, as declared by the importer.

The S.C.N. covers Five Bills of Entry and period covered is from Oct-

2Ol9 lo Dec-2019 and J an-2O2O to March-202O.

28. As observed by the Auditors, Ch. 5906 deals with rubberized

textile fabrics (other than those of Heading No. 5902). As per Note 4(a)

of Chapter 59, "Rubberised Textile Fabrics" means textile fabrics

F. No. VI ll/10-56/1CI)-Khod/O& A/llQ/202l -22
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impregnated, coated, covered or laminated with rubber : (1) weighing

not more than 1500 gm2 or (21 if exceeding 1,500 gm2, containing more

than 50 percent by weight of textile material.

29. These rubberized fabrics are used principally for the manufacture

of waterproof apparel, special radiation protection garments, pneumatic

articles, camping equipment, sanitary goods, etc.

30. C.T.H. 5910 deals with Transmission or conveyor belts or belting

of textile material, whether or not impregnated, coated, covered or

laminated with plastics or reinforced with metal or other material.

These transmission or conveyor belts or belting are used for the

transmission of power or the conveyance of goods. They are usually

woven or plainted from yarns of wool, cotton, man-made fibres, etc.

They are in various widths and may be in the form of two or more plies

of such material woven or bonded together; sometimes they are woven

with a short-looped pile surface or with corded edges. They may be

impregnated with linseed oil, Stockhoim tar, etc. and may be coated

with varnish, red, lead, etc. to counter deterioration caused by

atmospheric conditions, acid fumes, etc. This heading also includes

belts and belting made from woven synthetic fibres in particular

polyamides, coated, covered or laminated with plastics. They may also

be reinforced with strips or threads of metal or of leather.

31. For this, I will first examine the text of relevant notes of main

headings relevant to the goods under consideration.

32. Now, the text of the relevant Notes under C.T.H. 59, is reproduced

below:-

"4.For the purposes of heading 5906, the expression

"rubberised textile fabics" means:
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@) tertile fabrics impregnated, coated, couered or laminated

uithrubber
(i) uteighing not more than 1,500 g/ mz; or

(ii) ueighing more than 1,500 g/m2 and containing

more than 50% bg weight of tertile mateial:

@) fabncs made from garn, stip or the like, impregnated,

coated, couered or sheattrcd tuith rubber, of heading 5604;

and

(c) fabrics composed of parallel textile garns agglomerated

uith rubber, irrespectiue of tlzir weight per sqtare metre.

This Lreading does not, hou.teuer, applg to plates, sheets or

stip of cellular rubber combined uith tertile fabic, where

the tertile fabic is present merelg for reinforcing purposes

(Chapter 40), or textile products of heading 5811.

7. Heading 5910 does not applg to:

(a) Transmission or conuegor belting, of brtile mateial, of a

thickness of less than 3 mm; or

(b) Transmission or conueyor belts or belting of textile fabic
impregnated, coated, couered or laminated with rubber or

made from textile yarn or cord impregnated, coated, couered

or sheath-ed utith rubber (heading 4010)."

33. In the present case, the items imported were "Dipped EE Duck

(Belting Fabric made from twisted yarn)".

34. The issue of classification of the "Dipped EE Duck (Belting Fabric

made from twisted yarn)" is to be decided considering the description

mentioned in the relevant C.T.H.

I:. No. VI II/ l0-56/lCD-Khod/O&A/l{Q/2021 -22
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35. The relevant C.T.H. reads as under :-

5906 Rubberised textile fabrics, other than those of heading

s9.o2

- Adhesive tape ofa width not exceeding 20 cm

- Other:

-- Knitted or crocheted:

--- Of cotton

---Of other textile materials

-- Other:

--- Insulating tape, electrical of cotton

--- Rubberised cotton fabrics, other than Knitted or

crocheted

--- Other

s906 10 00

5906

5906

5906

5906

5906

5906

91

9110

9190

99

99 l0
9920

s906 9990

5910 Transmission or conveyor belts or belting of textile
material, whether or not impregnated, coated covered or laminated

with plastics, or reinforced with metal or other material

5910 00

5910 0010

5910 0020

5910 0030

5910 0040

5910 0050

5910 0060

59100

- Transmission or conveyor belts or belting, of textile

material, whether or not impregnated, coated

covered or laminated with plastics, or reinforced with

meta-l or other material:

--- Cotton canvas ply belting

--- Rubberised cotton belting

--- Other transmission, conveyer or elevator belts or

belting of cotton

--- Hair belting

--- Flax cairvas ply belting

--- Fibre belt conveyor

--- Other
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591O OO 9O ---Other".

37 . In view of the above, it is evident that the importer has mis-

classified the goods under C.T.H. 5906 9110 and 5906 919O and paid

duty @ 24.32y" Ad Valorem (B.C.D. @ loo/o + S.W.S @ l% (lOVo of

B.C.D.) + I.G.S.T. @ 12o/ol availing benefit of Sr. No. 15o of the said

Notification, whereas the goods are classiliabie under the C.T.H. 59 10

0090 and duty is payabie @ 36.640/o Ad Valorem ( B.C.D. @20% + S.W.S

@ 2o/o (lOo/o of B.C.D.) + I.G.S.T. @ 12%1. From the above, it transpired

that the importer had resorted to mis-classilication of the goods in order

to evade the duty, resulting into clear violation of the conditions of the

said Notification.

38. I find that it is the responsibility of the importer to correctly

classify, determine arld pay the duty applicabie in respect of the

imported goods. M/s. Somi Conveyor Beltings Ltd. have subscribed to

a declaration as to the truthfulness of the contents of the Bi1ls of Entry

in terms of Section a6$l of the Customs Act, L962 and by above

omission and commission, they have violated provisions of Section 46(4)

also.
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36. In this case, there is a sub-heading "Others" in the same series

of C.T.H. 5910, which is for Transmission or conveyor belts or belting,

of textile material, whether or not impregnated, coated covered or

laminated with plastics, or reinforced with metal or other material.

When there is no more specilic sub-heading for the same, Belting Fabric

made from twisted yarn is to be classilied under the sub-heading 5910

0090 : -
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39. It is the importer who is liable to ensure that they scrupulously

follow each and every condition of the Notiflcation, beneht of which he

intends to avail.

40. In this connection, Hon'ble Supreme Court, in the case of M/s.

Ganesh Metal Processors Industries vs U.O.I. (2003 (151) E.L.T. 2l
(S.C.) has held that "The Notification had to be read as whole. If any of

the condition laid down in the Notiiication is not fulfilled, the party is

not entitled to the benelit of that notification."

41. In the case of Godrej & Boyce Mfg. Co. Ltd. Vs the Commissioner

of Customs (Export), Mumbai, reported in 20 13 (293) ELT 46, the

Tribunal held as under :-

" Since it is the appellant who has claimed the benefit of duty exemption,

lhe onus of leading evidence to prove eligibility to exemption lies on the

appellant and not on the Revenue. As held by the Apex Court in the case

of Mysore Metal Industries (1988 (36) ELT 369 (5.C.)) "the burden" is

on the party who claims exemption, to prove the facts that entitled lo him

to exemption." Suffice lo say lhat the appellant has miserably failed to

discharge this onus. "

42. In view of the above discussion, I iind that the importer is liable

to pay differential Customs duty as they had imported the goods by

wrongly classifying them under C.T.H. 5906 9110 and 5906 9190 and

were not eligible for exemption from pa5rment of duty as claimed under

Sr. No. 150 of the Notilication No. 82/2Ol7-Customs dt. 27.1O.2O17.

The said differential duty is recoverable under the provisions of Section

28(1) of the Customs Act, 7962 from them as they have resorted to

intentional mis-classification of the imported goods by suppressing the

facts.
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43. The importer has contended that the assessment of the Bi11s of

Entry involved has been finalized and hence the matter of classification

should not have been questioned or reopened without having been

cha-11enged the assessment in appeal. I do not agree with this contention

of the said importer in the light of the following judgment of Apex Court:-

U.O.I Vs. Jain Shutlh Vanaspati Lttl..

(Civil Appeal No. 2360 of 1980, decided on 8-8-1996) (1996 (86) E.L.T. 460

(s.c.))

" Demand - Show Cause Notice under Section 28 of the Customs Act. 1962

for demand of duty can be issued without revising under Section 130, the

order ofclearance passed under Section 47 of the Customs Act, 1962. "

It was held that " lt is palent that a show cause notice under the provisions ql

Seclion 28 for payment of Customs duties not levied or short-levied or

erroneously refunded can be issued only subsequent to the clearance under

Section 47 of the concerned goods. Further, Section 28 provides time limits

for the issuance of the show cause notice thereunder commencing from the

"relevanl date"; "relevant date" is defined by sub-section (3) of Section 28

for the purpose of Section 28 to be the date on which the order .for clearance

of the goods has been made in a case where duty has not been levied; which

is to say that the date upon which the permissible period begins to run is the

date of lhe order under Section 47. The High Court wcrs, thereJbre, in error

in coming to the conclusion that no show cause notice under Section 28 could

have been issued until and unless the order under Section 47 had beenfirst

revised under Section I30. "

44. Further, the case laws relied upon by the said importer have

different facts than the facts involved in the present case and hence are

not applicable in the circumstance of the present case.
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45. Further, the importer is also liable to pay interest at the

appropriate rate on the duty as provided under Section 28AA of the

Customs Act, L962.

46. The Notice has also proposed for confiscation of imported goods

under Section 111(o) of the Customs Act, 1962. The said provision reads

as under :-

" (o) any goods exempted, subject to any condition, from duty or

any prohibition in respect ofthe import thereofunder this Act or any

other law for the time being in force, in respecl of which the

condition is not observed unless the non-observance ofthe condilion

was sanclioned by the proper fficer; "

47. The Notice has also proposed for confiscation of imported goods

under Section 1 1 1(m) of the Customs Act, 1962. The said provision

reads as under :-

" (m) any goods which do not correspond in respect ofvalue or in any other particular

with the entry made under this Act or in lhe case ofbaggage with the declaration made

under section 77 in respect thereof, or in the case of goods under transshipment, with

lhe declaralionfor transshipment referred to in lhe proviso to sub-section (l) ofsection

54"

48. I find that in terms of Section 46(4) of the Customs Act, 1962, the

importer was required to make declaration as regards the truth of

contents of the Bill of Entry submitted for assessment of Customs duty

but they have contravened the provisions of Section 46(41 in as much as

they have mis-declared the goods imported and thereby wrongly availed

benefit of exemption Notification knowingly and intentionally to evade

payment of Customs duty. Accordingly, the importer has made wi1lfu1
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mis-statement about the goods imported. Thus, I find that they have _
violated provisions of Section a6$) of the Customs Act, 7962. All these

acts on the part of the importer have rendered the imported goods,

covered in the Show Cause Notice, liable to confiscation under Section

111(o) & Section 111(m) of the Customs Act, 1962.

49. As the impugned goods are found to be iiable to confiscation

under Sectionl l 1(o) & Section 111(m) of the Customs Act, 1962, I frnd

it necessary to consider as to whether redemption fine under Section

125(1) of the Customs Act, 1962 is liable to be imposed in lieu of

confiscation in respect of the imported goods, which are not physically

available for conliscation. The Section 125(1) of the Customs Act, 1962

reads as under :-

" 1 25. Option to pay fine in lieu of confiscation.-

Q) Whenever conJiscation of any goods is authorised by this Act,
the ofricer adjudging it may, in the case of any goods, the
importation or exportation whereof is prohibited under lhis Act or
under any other law for the time being in force, and shall, in the
case of any other goods, give to lhe owner of the goods I [or, where
such owner is not known, lhe person from whose possession or
custody such goods have been seized,l an option to pay in lieu of
confiscation such fine as the said fficer thinl<s.fit... "

50. In this connection, I rely on the decision in the case of Weston

Components Ltd. Vs. Commr. of Customs, New Delhi (2OO0 (115) E.L.T.

278 (S.C.)). In this case, it was held that :-

" Redemptionfine imposable even after release of goods on execution

of bond - Mere fact that the goods were released on the bond would

not take away the power ofthe Customs Authorities to levy redemption

fine if subsequent to releose of goods import wds found not valid or

that lhere was any other irregularily which teould entitle the customs

quthorities to confiscate the said goods - Section 125 of Customs Act,

1962. "
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51. In view of the above, I find that redemption Iine under Section

125(1) of the Customs Act, 1962 is liable to be imposed in lieu of

confiscation in respect of the imported goods, which are not physically

available for confiscation.

52. The Notice also proposes to impose penalty on the importer under

Section 112(a)(ii) and Section l14AA of the Customs Act, 1962.

53. Section 1 12 of the Customs Act, 1962 reads as under :-

I l2 Penaltyfor improper importation of goods, etc. 
-Any 

person,-

(g)who, in relalion lo any goods, does or omits to do any act which act or omis:;ion

would render such goods liable to confiscation under seclion I I l, or abets the doing
or omission o.f such an acl, or

(b) who acquires possession of or is in any way concerned in carrying, removing,

deposiling, harbouring, keeping, concealing, selling or purchasing, or in any olher
manner dealing wilh any goods which he knows or has reason to believe are liable to
confiscation under section I I I , shall be liable,

(j) in the case ofgoods in respecl ofwhich any prohibition is inforce under this Act or
any other law Jbr the time being in force, to a penalty [not exceeding the value of the

goods or five thousand rupeesJ, whichever is the greater;

(ii) in the case ofdutiable goods, other thon prohibited goods, subject to the provisions

of section I l4A, lo a penalty not exceeding len percent of the sought to be evaded or

five thousand rupees, whichever is the greater;

fiii) in the case of goods in respect ofwhich the value stated in lhe entry made under

this Act or in the case of baggage, in the declarotion made under section 77 (in either

case hereafler in this seclion referred to as the declared value) is higher than the value

thereof, to a penalty [not exceeding the dffirence between the declared value and the

value thereof or Jive thousand rupeesl, whichever is the greater;J

(iv) in the case of goods falling both under clauses (i) and (iii), to a penalty [not
exceeding lhe value of lhe goods or the dffirence between the declared value and the

value lhereofor five thousand rupeesl, whichever is the highest;l

fu)in the case of goods falling both under clauses (ii) and (iii), to a penalty[nor

exceeding the duty sought to be evaded on such goods or the difference betuveen lhe
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highest.J

54. I find that the importer has rendered themselves 1iab1e to penalty

under Section 112 in view of the omission and commission discussed

herein above.

-< Section 114AA of the Customs Act, 1962 reads as under :-

" 1 11AA. Penalty for use of false and incorrect material. If a person

lonwingly or intentionally makes, signs or uses, or causes to be made,

signed or used, any declarotion, statement or document which is false

or incorrect in any material particular, in the transaction of any,

business for the purposes of this Act, shall be liable to a penalty nor

exceeding five times the value of goods. "

56. I lind that the importer has deliberately arrd knowingly declared

the classification under wrong C.T.H. 5906 9110 and 5906 9190 and

imported the goods which they were not allowed to do so under the said

classification. Thus, they have rendered themselves liable for penal

action as provided in Section 114AA of the Customs Act, 1962.

57. In view of the foregoing discussions and findings, I pass the

following Order :-

(a) I hereby reject the classif,rcation of the imported good s, i.e.

"Dipped EE Duck (Belting Fabric made from twisted yarn)" covered

under 05 Bi11s of Entry as per Table-A, made by M/s. Somi Conveyor

Beltings Ltd. under C.T.H. 5906 9110 and 5906 9190 of the First

Schedule of the Customs Tariff Act, 1975.
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(b) I confirm the classification of the imported goods, i.e. "Dipped EE

Duck (Belting Fabric made from twisted yarn)" covered under 05 Bills

of Entry as per Table-A, under C.T.H. 5910 0090 of the First Schedule

of the Customs Tariff Act, 1975.

(c) I order that the imported goods, i.e. "Dipped EE Duck (Belting

Fabric made from twisted yarn)" covered under 05 Bi1ls of Entry as per

Table-A, should be assessed to duty @ 36.64yo (B.C.D. @20% + S.w.S.

@ 2o/o + I.G.S.T. @ l2o/o) under C.T.H. 5910 0090 and I confirm the

demand and order to recover the total amount of differential Custom

duties of Rs. 14,84,464/- under Section 28(1) ofthe Custom Act, 1962

by denying the benefit of Sr. No. 15O of the Notification No. a2/2O17-

Cus. Dt. 27.1O.2OL7.

(d) I order confiscation of the total quantity of 79,321 Kgs. of

imported goods having declared value of Rs. I ,20,49 ,224 / - under

Section 1 1 1(m) and Section 111(o) of the Customs Act, 1962 for the act

of willful mis-statement and intentional suppression of facts with

regard to classification of the said goods by way of submitting faise

declaration leading to unlawful, illega1 and wrong avaiiment of

concessional duty benefit under Sr. No. 150 of the Notification No.

82l2Ol7-Cus. Dt. 27.10.2017, as amended. As the goods are not

available physically for confiscation, I aliow the importer to redeem the

same on palrrnent of redemption fine of Rs. 20,OO,OOOI- under Section

125(1) of the Customs Act, 1962 in lieu of coniiscation.

(e) I order to recover interest at an appropriate rate as applicable, on

the Customs duty evaded to the tune of Rs. 14,84,4641-, from them

under Section 28AA of the Customs Act, 1962.

(0 I impose penalty of Rs. 1,40,000/- upon them under Section

112(a)(ii) of the Customs Act, 1962. The said importer has an option to

pay amount of duty and interest thereon under Section 28AA, within

3O days Irom the date of communication of this order and if done so,
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the amount of pena-lty liable to be paid under this Section shall be 25% -

of the penalty imposed.

(d I impose penalty of Rs. 50,O0,000/- upon them under Section

114AA of the Customs Act, 1962.

58. This Order is issued without prejudice to any other action that

may be taken under the provisions of the Customs Act, 1962 and rules

/ regulations framed thereunder or any other law for the time being in

force in the Republic of India.

59. The S.C.N. No. VIII/ 10-56/ICD-Khod/o&A lHQl2r-22 dt

08.12.2021 is disposed off in above terms.

(Pa o
Additional Commissioner

By Speed Post A.D. / Through E-rrr,atl I By Hand Delivery / On Notice
Board

P. No.: VIII/ 10-56/lCD-Khod/o&A/HQ l2O2r-22
Ahmedabad

Date: 03.06.2022

To,
M/s. Somi Conveyor Beltings Ltd.,
4F-15 Oliver House, New Power House Road,
Jodhpur-342 O01, Raj asthan

1. The Deputy Commissioner, Customs (lmport), I.C.D. Khodiyar.
2. The Dy. Commissioner, Customs (R.R.A.), Ahmedabad.
3. The Dy. / Asstt. Commissioner, Customs (Pros.), Abad.
4. The Dy. Commissioner, Customs (T.R.C.), Ahmedabad.
5. The Superintendent (Systems), Customs, Ahmedabad for

uploading on the oflicial website of Customs, Ahmedabad.
6. Guard File.

Copy to
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